READING 2—WEEK 4. 

Legal Capability 

We have seen that the barriers preventing people from accessing justice in the 21st century are serious and 
profound. These barriers present themselves in every corner and jurisdiction of the world, in both developing and 
established economies. In trying to further tackle this problem in the UK, Dame Professor Hazel Genn QC led a 
project called the Public Legal Education and Support (PLEAS) taskforce in 2004. This project convened working 
groups of education organisations, providers of legal services, charities, lawyers and youth groups to understand 
the problem of legal disempowerment. The group published an influential report that stated, “public legal 
education is the missing tool in creating the legally-enabled citizen”, and “the tool we need to achieve legal 
capability.” 


Legal capability is defined as the knowledge, skills and confidence required to resolve law-related problems in 
one’s life. A team drawn from the NGO Law for Life and the University of Bristol identified four domains in 


which this should be considered: (https://lawforlife.org.uk/wp-content/uploads/2011/12/core-framework-final- 
version-nov-201 1-v2-370.pdf) 





1. Can I recognise and frame the legal dimensions of issues and situations? 

2. Can I find out more about the legal dimensions of issues and situations? 

3. Can I deal with law-related issues and situations? 

4. Can I engage and influence people and institutions concerning legal issues and situations? 


This course has reiterated the notion that the law is complex and difficult to engage with. In order for people 
without legal training to achieve fair outcomes before the law, they need to be supported. This often takes place 
through paid help from professional lawyers, but most interactions that people have with legal issues take place 
outside of formal legal institutions. These are the “extralegal” or informal situations described in the UN report 
in the previous reading. The ability of individuals to achieve justice and fairness in these informal situations is 
largely dependent on their legal capability. Let’s consider its component elements in more detail. 

Knowledge 

As we have read from the UN Commission Report, a lack of legal literacy is one of the main factors preventing 
people from accessing justice worldwide. In the UK, it has been suggested that up to 1 million civil justice 
problems go unresolved each year because people lack knowledge about the complex legal system. That lack of 
knowledge can relate to not understanding that their problem has a legal dimension; not knowing that there are 
courts or tribunals that could resolve their issue; not appreciating that failure to address legal problems at an early 
stage can cause these issues to escalate and lead to other health, economic and social problems; and a complex 
series of other possibilities. 


Research suggests that people with low legal capability often have "clusters" of problems such as debt liabilities, 
mental health problems and precarious housing status. They are often less likely to deal with legal issues at an 
early stage and more likely to escalate their legal problems through inaction. This is an issue for the individual as 
well as society. Researchers have examined the UK’s situation and have hypothesised that this costs the UK 
taxpayer up to £13 billion over a 3.5 year period due to the additional burden placed on other aspects of the public 
system. 





People who do not take up litigation against their employers when they are unfairly or wrongfully dismissed from 
their jobs may have to access social security payments for the unemployed in order to feed themselves and their 
families. This government payment replaces the money that they would have received from their employer, as 
well as any tax due on their income. 

Skills 

Applying the domains of legal capability above, an individual who has correctly identified their legal problem 
has overcome the first hurdle of legal incapability. The second domain asks whether they are able to find out more 
about the legal dimensions of their problem. 


It is generally thought that information is now more accessible than ever before and that where individuals do not 
have those skills, powerful machine learning systems such as Google Prediction API will assist. This assumption 
is problematic and may lack relevance in a legal context. Leading academic Dr Catrina Denvir conducted research 
with young adults who were asked to produce solutions to legal problems by using the internet. She found that 
the students often visited sites relating to the wrong legal jurisdiction (a situation that could lead to them applying 
American federal law to England and Wales) and were largely unable to assess the provenance (the origin and 
credibility) of the information that they had found. Young people are often described as “digital natives” (the idea 
that those born into a technological era will automatically be proficient with computers) and so it is worrying that 
many do not have the skills required to engage with justice in a digital era. 

Confidence 

Another thought leader in this space, Professor Pascoe Pleasence, devised a General Legal Confidence Scale in 
2018 to assess legal capability in a robust manner. His research was adapted by the Legal Services Board of 
England and Wales in the first OECD-approved survey of legal capability. This survey of 20,000 people found 
that around a third of British citizens possess low confidence when engaging with legal situations. These people 
were found to be more likely to be among those that don't get professional legal help when they need it and the 
most likely to end up with worse outcomes from litigation as a result of representing themselves. The contribution 
of confidence to getting a good outcome from legal proceedings is clearly a significant factor. 





Despite this, confidence in legal processes is difficult to generate. We know that there is often an inequality of 
resources between sides in legal disputes, and problems such as the complexity of legalese can make that even 
more difficult to overcome. Civil society has long sought to act in this space, with organisations such as Namati 
assisting community paralegals to work directly with grassroots groups to build that confidence. In the UK, Law 
for Life are the leading organisation delivering such activities. The organisation runs regular sessions for people 
to develop the confidence to advocate for themselves in housing matters. 





Knowledge, skills and confidence complement one another in the pursuit of legal capability. 


For more information, have a look at this piece I wrote about legal capability and legal confidence in a blog post 
on the Bingham Centre website: 


M Olatokun, "Courts Are Becoming Modern But May Leave Many Behind" (2019) 


https://binghamcentre.biicl.org/comments/73/courts-are-becoming-modern-but-may-leave-many-behind 
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